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CHAPTER 887
DEPOSITIONS, OATHS AND AFFIDAVITS

887.01 Oaths,who may administer 887.20 Deposition in municipal court.

887.015 Uniform unsworn foreign declarations act. 887.23 Deposition relative to public institutions.

887.02 Duty to administer dicial and election oaths; no fees. 887.24 Depositions and discovery; for use in other states.

887.03 Oath, how taken. 887.25 Witnesses sent to other states.

887.17 Deposition, use of in other actions. 887.26 Depositions outside state.

887.18 Deposition may be used on appeal. 887.27 Depositions, translations of.

887.01 Oaths, who may administer. (1) WITHIN THE (d) “Sign” means, with present intent to authenticate or adopt

sTaTE. An oath oraffidavit required or authorized by laexcept arecord, either of the following:

oathsto jurors and witnesses on a trial and such other oaths as are). o execute or adopt a tangible symbol.

requiredby law to be takemefore particular dicers, may be 2. To attach to ofogically associate with the record an elec

takenbefore any judge, court commissionessident U.S. com tronic symbol. sound. or process

missionemwho has compliedith s.706.07 clerk, deputy clerk or y L orp - o

calendarclerk of a court of record, court reportaotary public, _ (€) “State” means a state of thmited States, the District of

town clerk, village clerk, city clerk, municipal judge, county clerkcolumbia,Puerto Rico, the United Stateggin Islands, or any

or the clerks deputy within the territory in which thefiger is  territory or insular possession subject to fhesdiction of the

authorizedto act, school district clerk with respect to any oatknited States.

requiredby the elections laws; and, when certified by tHeef () “Sworn declaration” means a declaration in a signed record

to have been taken before him or,lreay be read angsed in any given under oath or &fmation. Sworn declaration includes a

courtand before any fi€er, board or commissionOaths may be swornor afirmed statement, verification, certificate, ofiddvit.

administerecby anyperson mentioned in 885.01 (3)and(4) to (g) “Unsworn declaration” means a declaration in a signed

anywitness examined before him or her recordthat is not given undevath, but is given under penalty of
(2) WitHouT THE STATE. Any oath or didavit requiredor false swearing.

authorizedby law may be taken in any other state, territory or dis (3) AppiicagiLITY. This section applies to an unswatecla

trict of the United States before any judge or commissioner ofion by a declarant who at the time of making the declaration is

court of record, master ichancerynotary public, justice of the ypyically located outside the boundaries of the United States,

peaceor other diicer authorized by the laws thereof to administefpether or not the location is subject to the jurisdiction of the

oaths,and if the oath caffidavit is properly certified by any such jitaq States. Thisection does not a ;

. ) . pply to a declaration by a

;)hfflcetr to hat\.’f‘? bteenf Eﬁkenl bkefofre théiaafr, an(c:ii h?{; attach(ta\d declarantwho is physically located on property thgtvithin the
eretoa certificate of the clerk of a cowt record of the county boundarieof the United States and subject to the jurisdiction of

or district within which the oath orfadavit was taken, under the - - : :
sealof his or her dice, that the person whose namsiibscribed anothercountry or a federally recognized American Indian tribe.

to the certificate of due executiofithe instrument was, at the date  (4) VALIDITY OF UNSWORNDECLARATIONS. (a) Except as pro
thereof the oficer as is therein represented to be, was empoweged in par (b), and notwithstanding 906.03 if a law of this
by law as such dicer to administer the oath orfidfavit, and that staterequiresor permits use _of a sworn declarat[on, an unsworn
he or she believethe name so subscribed is the signature of teeclaratiormeeting the requirements of this section has the same
officer, the oath or didavit may be reasr used in any court effectas a sworn declaration.
within this state and before anyfioér, board or commission  (b) This section does not apply to any of the following:
authorizedo useor consider the oath orfiglavit. Whenever any 1. A deposition.
suchoath or didavit is certified by anyotary public or clerk of 2 An oath of dice
a court of record and an impression of his or héiciaf sealis ' - . . )
theretoaffixed no further attestation shall be necessary h 3. hAn oath requ"g? to be given befaaespecified dicial
(3) OFFICERIN ARMED FORCES. In every instance where arfiof otherthan a notqry PUBIIC.
cerin the armed forces is authorized byr86.07 (5)to take an 4. A declaration to be recorded pursuant 0£.06 706.07
acknowledgmentthe oficer may administer an oath. or706.25
History: 1971 c. 41s.11; 1977 c. 3051979 c. 10; 1983 a. 4841983a. 492s. 5. An oath required under&53.04
31989 2. 1411993 a. 486 (5) ReqQuirep MeDIUM. If a law of this state requires that a
887.015 Uniform unsworn foreign declarations act. sworn declaratio_n be presented a pa_rticular me_dium, an
(1) SHorT TITLE. This section maye cited as the Uniform unsworndeclaration must be presented in that medium. _
UnswornForeign Declarations Act. (6) FORMOFUNSWORNDECLARATION. An unsworn declaration
(2) DeriTIONS. In this section: underthis section must be in substantially the following form:

(a) “Boundaries of the United States” means the geographic! declare undepenalty of false swearing under the law asW
boundariesof the United States, Puerto Rico, the United Statégnsinthat the foregoing is true and correct, and tizan physi
Virgin Islands, and any territory or insulaossession subject to €ally located outside the geographic boundaries of the United
thejurisdiction of the United States. StatesPuerto Rico, the United Statesdin Islandsand any terri

(b) “Law” includes the federal or a state constitution, a feder’ ry or insular possession subject to the jurisdiction of the United
or state statute, a judicial decision or orderule of court, an ates. )
executiveorder or an administrative rule, regulation, or order _ Executedon the ...day of ...., ....(year), at ....(city or other loca
(c) “Record” means information that is inscribed on a tangibl™: and state), ....(country).
mediumor that is stored in an electronic or other medium and is ----(Printed name)
retrievable in perceivable form. ....(signature)
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(7) UNIFORMITY OFAPPLICATIONAND CONSTRUCTION. In apply  shallbe giverhim or her Any party interested may appear in-per
ing and construing this uniform act, consideration must be giveanor by counsel and examine the witn&ssching the matters
to the need to promote uniformity of the law with respect teuls mentionedin the order The deposition, dulgertified, shall be
jectmatter among the states that enact it. deliveredto the authority which ordered it.

(8) RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND (2) Fees. Every oficer who takes a deposition, and evetit
NATIONAL COMMERCEACT. (a) Except as provided in p#p), this nesswho appears and testifies under gestion, shall be paid the
sectionmodifies, limits,and supersedes the federal Electronifzesallowed on the taking of other depositions, and the account
Signaturesn Global and National Commerce At USC 7001 of the expenses incurred in taking any such deposition, being duly
etseq. certified, shall be paid out of the state treasury andggthto the

(b) This section does not modifymit, or supersedé5 USC appropriationof the authority which ordered the deposition.

7001 (C) or authorize electronic de|ive|’y of any of thetices History: 1971 c. 106.23;1977 c. 3051989 a. 311995 a. 2%s.7210 9126 (19)
describedn 15 USC 7003b). 1997a. 27252 2007 a. 26.9121 (6) (a)

History: 2009 a. 166 . . .
istory @ 887.24 Depositions and discovery; for use in other

887.02 Duty to administer official and election oaths; states. (1) SHorTTITLE. This section may be cited as the Uni
no fees. (1) Every person thereto authorized by law shaform Interstate Depositions and Discovery Act.
administerand certify on demand, any fi¢ial oath and any oath ~ (2) DeriNniTIONS. In this section:
reqtél_redtﬁn any _nortmnatlon lpatF_lePe“pO” or Otho%ITSt;umenttgr (a) “Foreign jurisdiction” means a staéher than Wsconsin.
usedin the nomination or election of any canaidate 1or publiC ;) «rqreign subpoena” means a subpoena issued in a civil
office, or in the submission of any guestion to a vo_te_ of the peo%%tion under authority of a court of record of a foreign jurisdiction.
(-2) No fee sh_al_l be chged by any dicer for admlnlsterlng. or (c) “Person” meanan individual, corporation, business trust,
certifying any oficial oath, or any oath to any person relative t%state trust. partnership. limitetiabilit moan iation
the persons right to be registered or to vote. S P rship, €edliabriity company association,
History: 1993 a. 486 joint venture, public corporation, government,gmvernmental
subdivision,agencyor instrumentalityor any other legal or com
887.03 Oath, how taken. Any oath or dfdavit required or mercialentity.
authorizedby law may be taken in any of the usual forms, and (d) “State” means a state of the United States, the District of
every person swearing, fiming or declaring in any such form Columbia,Puerto Rico, the United Stategdin Islands, or any
shallbe deemed to have been lawfully sworn. territory or insular possession subject to fbhasdiction of the
United States.
(e) “Subpoena” means a document, however denominated,
uedunder authority of a court @écord requiring a person to
any of the following:

887.17 Deposition, use of in other actions. When adepo
sition shall have been lawfully taken in any action it may be us
in any trial, inquiryor assessment therein, and it may also be us%
in any other action between the same parties, inclutlieg . . L .
respectiveegal representatives, involvirige same controversy 1. Attend and give testimony at a deposition, either oral or
if it shall have been duly filed in the first mentioned actiad UPONWritten questions. _ _ _
havesinceremained in the custody of the clerk of the court where 2. Produce and permit inspection and copying of designated
the same was pending, subject to the same objections as if orifioks,documents, records, electronically stored informaton,
nally taken for such other action. tangiblethings in the possession, custootycontrol of the person.

3. Permit inspection of premises undeg control of the per
887.18 Deposition may be used on appeal. Whenan son.
actionor proceeding shall have been appealed from one court to3y RequESTFOR ISSUANCE OF SUBPOENA. (a) Submission of
anotherall depositions lawfully taken to be used in the cbalbW  foreign subpoena to clerk. To request issuance of a subpoena
may be used in the appellate court; but if any such deposition Wagjerthis section by a cleréf circuit court, a party must submit
offeredin thecourt belowthen subject to the same objections fahe foreign subpoena to the clerk thie county in which discovery
informality or irregularity and none othewhichwere duly taken s sought to be conducted in this state, accompanied by the appro
in writing in such court below priate Wisconsin subpoena form which shall dodadlthe follow

887.20 Deposition in municipal court. The municipal ing: . , . . _ .
judgebefore whom any civil cause is pending prayany day on 1. List the Wsconsin county in whichliscovery is to be cen
which atrial may be had, after an application has been made f{ctedas the court from which the subpoensssied. Discovery
adjournmentnd before making an order for an adjournment, ¢# 0 be conducted in the county in which the person to wthem
the application of eitheparty showing any cause provided by law?uPPoenas directed resides. If the person is not a natural person,
therefor, proceed to take the deposition of any witness then §SCOVery is to be conducted in a county in which the person does
attendancéefore the municipal judgend no prior notice shall Substantiabusiness. The subpoena shall list the addiressg-
be required. ing county of residence, for the witness.

History: 1977 c. 305.64. 2. Use the title of the action aitd docket number from the

» . o foreign jurisdiction.
887.23 Deposition relative to public institutions. 3. Incorporate the terms used in the foreign subpoena and
(1) WHo mAY REQUIRE. The department of health services, thg, | idea copy of the foreign subpoena as an attachment
departmentof corrections, the state superintendent of public X . )
4. Contain or be accompanied by the names, addresses, and

instructionor the board of regents of the University a@énsin Jelephonenumbers of all counsel of record in the proceeding o

Systemmay order the deposition of any witness to be taken c hich th b lat d of " t ted b
cerningany institution under his, her its government or supefin \(I:VOlIJ%seI € Ssubpoena relates and of any party not represented by

tendence,or concerning the conduct of arofficer or agent ) o
thereof,or concerning any matter relating to the interests thereof. 5. Advise the person to whom the subpoena is directted-as
Upon presentation of a certifietbpy of such order to any munici 1ows: “You have a righto petition the consin circuit court for
pal judge, notary public or court commissiore oficer shall & protective order to quash or modify the subpoena or provide
take the desired deposition in the manner provided for takirjherrelief under s805.07 (3)

depositiondo be used in actions. When anfjaefr or agent oany (b) Duties of clerk of court. When a party submits a foreign
institution is concerned andill be afected by the testimon® subpoendo a clerk of circuit court in this state in compliance with
days’written notice of the time and place of taking the depositigrar. (a), the clerk shall promptly sigaind issue the 1&tonsin sub
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poena for service upon the person to which the foreign subpoerieterm “Subpoena” includessaibpoena duces tecum. The description of a sub
is directed poenain the Act is based on the language of Rule 45 of the FRCP
) . . Theterm “Subpoena” does not include a subpoena for the inspection of a person

(c) Issuance by an attorney. Alternatively a party may retain (subsectior(3)(C) is limited to inspection of premisesc]. Medical examinations
anattorneywho is licensed or otherwise authorized to practice laf2 personal injury case, for example, are separately controlled by state discovery
. . . . . " rules(the corresponding federal rule is Rule 35 of the FRCP). Since the plaintif
in Wisconsin to sign and issue thésconsin subpoena as afi-of ajready subject to the jurisdiction of the trial state, a subpoena is never necessary
cerof the court pursuant to&805.07 The subpoena must comply 2015 Judicial Council Committee Note (Sub. (3)): The committee added the
with par (a) 1.t0 5. termcircuit” to subsections (a) and (b) to clarify that the circuit court has jurisdiction

P ( ) . . . of issuing subpoenas under this act.

(d) Appearance. Requesting issuance of a subpoena uthifer — paragraplfa) 1.-5. was added to clarify the procedure for obtainingsaofisin
subsectiordoes not constitutan appearance in the courts of thigubpoendo obtain discovery from a witness in this state for use in a proceeding pend
state ing in another jurisdiction. For the benefit of the party seeking the subpoena and the

' court issuing it, the procedure is designed to be simple and expeditious. Itfealso

(4) SERVICE AND ENFORCEMENT OF SUBPOENA. A subpoena intelnctiof the committee Lo mihnimizbe the burden on thef clerkhof circuit court. It als;oh
i H i ipcludesa requirement that the subpoena state on its face that a receiving person has
Issuedunder SUb.(s) mUSt be served and enforced in qom.p“andt%;right to object to the subpoena. This protectiaroistained in Wé. Stat. § 805.07
with ch.885. In issuing the subpoena, the clerk Qf ciramtrt  (3) i there is instfficient space on the subpoena form, the subpoena can be-supple
may notcollect a fee and should not create a case file, but the cleratedwith additional material.
may keepa record of the subpoenas issued. The individu@ParagrapP(c) contains an important addition to the Uniform Rule. It providas

]

ibld - hall deli ifi £ ice dir af a party to the out—of-state proceeding retains an attorney licensed to practice in
responsibleor service shall deliver a certiticate of service 0 & Wisconsin,and that attorney receives the original arue copy of the out—of-state

davit to the party that requestéde subpoena. The party muskubpoenathe attorney may issue the subpoena. This is consistent with s. 805.07 (1)

retainthe certificate of service orfafavit and furnisha copy to Wh'ICh. permits a SIPbpoe“a to.bf 'Ssueﬁ“a"?vong others, aattorney of record of any
partyin a civil action or special proceeding.

any party or to the deponent upon request. The committee envisions the standard procedure under this section will become

(5) DEPOSITION,PRODUCTION,AND INSPECTION. When a sub asfollows, using as an example a case filed in Kansas (the trial state) where the wit

: f . nessto be deposed lives inig¢onsin (the discovery state): A lawyadrrecord for
poenalssued under this section commands a pelmattend and aparty in the action pending in Kansas will issue a subpoena in Kansas (the same way

give testimonyat a deposition; produce designated books, -doQuwyersin Kansas routinely issue subpoenas in pending actions). That lawyer may
ments, records, electronically stored information, or tangiblthencheck with the clerls ofice, in the Wsconsin county in which the witness to

; . e ; ; : e deposed lives, to obtain a copy of its subpoena form. The lavilj#ren prepare
items; or permit inspection giremises, the time and place and th Wisconsin subpoena so that it has the same tasrtiee Kansas subpoena. The law

mannerof the taking of the deposition, the production, or thgr will then submit the completed and executed Kansas subpoena and the completed

inspectionmust comply with Wéconsins rules and statutes relat butnot yet executed tonsinsubpoena to the clegkbfice in Wisconsin. In addi

; f ; f tion, the lawyemight prepare a short transmittal letter to accompany the Kansas sub

ing to discoveryincluding ch804 i . poena,advisingthe clerk that the Wconsin subpoena is being sought pursuant to
(6) APPLICATION TO COURT. (a) Special proceedings. An  Wis. Stat. §887.24 (3). The clerk of court, upon being given the Kansas subpoena,

applicationto the circuit court for a protective ordarto enforce, Will then issue the identicalidéonsin subpoena.

. . . . . Theprocess server (or other agent of the party)thdlh serve the W8consin sub
quash,or modify a subpoena issuadder this section will com poenaﬁ’n the deponen§ in accordgance Wm}'i,,n';yi,)] law

mence a special proceeding. Applications and all other filings irNeitherthe Uniform Interstate Deposition and Discovery Act nds.\VBtat. §
the special proceeding must comply with éeplicable rules or 887.24use the term “presented.” Both rules use the term “submit,” but the Judicial

. A . ! Councildrafting committee considers the terms synonymous in this context.
statutesof this state, 'nCIUd'ng service under8§1.14 (2) and 2015Uniform Comment (Sub. (3)): The term “Court of Record” was chosen to

mustbe filed with the circuit court in the county in whidtscov  excludenon—court of record proceedings from the ambit of the Act.cBinemittee
eryis to be conductedApplications to enforce a subpoena mustoncludedhat extending the Act to such proceedings as arbitrations Weucsig

; : nificant expansion that might generate resistance to the Act. A “Court of Record”
include proof of service of the subpoena. includesanyone who isuthorized to issue a subpoena under the laws of that state,
(b) Fees; assignment of case number. 1. On filing an applica which usually includes an attorney of record for a party in the proceeding.

i i i it i in Theterm “Presented” to a clerk of court includes delivering to or filing. Presenting
tion under this section, a petitionehall pay a fee as specified Ir]alsubpoena to the clerk of court in tfiecovery state, so that a subpoena is then issued

ch.814 in the name of the discovery state, is the necessary act that invokes the jurisdiction
2. The circuit court in which the applicatidsn filed shall o©f the discovenstate, which in turn makes the newly issued subpoena both enforce
I ableand challengeable in the discovery state.

assignit a case number Theadvantages of this process are readily apparent. The actatérhef court

(c) Reasonable attorney fees and expenses. The court in its is ministerial, yet is sticient to invoke the jurisdiction of the discovery state over
: . s : deponent. The only documents that need to be presented to thef cleukt in
dlscretlonmay award any prevalllng party its reasonable attorn discovery state are the subpoena issued in the trial stateeadchft subpoena
feesand expenses. of the discovery state. There is no need to hire local counsel to have the subpoena

(¢) Appeals. A final order granting, denying, or otherwisd£Suedn thedcovery st and ere s no need o present he mater o uge i
resolvinganapplication under this subsection is a final order fake discovery state simply reissues the subpoena of the trial state, and the new sub
purposeof filing an appeal in accordance with898.03 (1) poenais then served on the deponentirtordance with the laws of the discovery

state. The process is simple andieient, costs are kept to a minimum, and local
~ (7) UNIFORMITY OFAPPLICATIONAND CONSTRUCTION. IN @pply  counseland judicial participation are unnecessary to have the subpoena issued and
ing and construing this uniform act, consideration must be givesvedn the discovery state. ) ' . _
to the need to promote uniformity of the law with respect tsuls ~ This Act will not change or repeal the law in those states that still require a commis
iect tt the states that tit sionor letters rogatory to take a deposition in a foreign jurisdiction. The Act does,
Jectmatier among the states that enact It. however,repeal the law in those discovery states that still require a commission or

(8) APPLICATIONTO PENDINGACTIONS. This section applies to letter rogatory from a trial state before a deposition can be taken in those states. It

f ; : : is the hope of the Conference that this Wit encourage states that still require the
requesm‘or dISCOVer In cases pendlng on or filed aﬁanuary useof col?nmissions or letters rogatory to repeal thogse laws. a

1,2016. TheAct requires that, when the subpoénaerved, it contain or be accompanied
History: 1993 a. 486Sup. Ct. Order NdL.3-16A 2015 WI 70, filed 7-7-15, &f by the names, addresses, and telephone numbaliscotinsel of record and of any
1-1-16;s. 35.17 correction in (3) (c). party not represented by counsel. The committee believes that this requirement

NOTE: Sup. Ct. Order No.13-16Astates “that the Uniform Comments Imposesno significant burden on the lawyer issuing the subpoena, given that the law
(Commentsto the Uniform Interstate Depositions and Discovery Act) and the  Yer already has the obligatiémsend a notice of deposition to every counsel of record
Judicial Council Committee Notes ae not adopted, but will be published and andany unrepresented parties. The benefits in the discovery state, by contrast, are
may be consulted for guidance in interpeting and applying the rule.” significant. This requirement makes it easy for the deponenagowill frequently

2015 Judicial Council Committee Note (Sub. (2))The definitionof “Foreign ~ bethe case, the deponeniéwyer) to learn the names of and contact the other lawyers
subpoena‘vas modified to add the phrase “in a civil action.” This language wa@ the case. This requirement can easily be met, since the subpoena will contain or
addedto clarify that this act only applies to civil cases. be accompanied by the names, addresses, and telephone numbers of all counsel of

Thedefinition of "Subpoena” was modified to make it expressly applicable to sufgcordand of any party not representeylcounsel (which is the same information
poenasot only for oral depositions, but those upon written questions as permiti&@twill ordinarily be contained on a notice of deposition and proof of service).
by Wis. Stat. § 804.06. 2015Judicial Council Committee Note (Sub. (4)):Subsection 4 is similar to the

2015 Uniform Comment (Sub. (2)): This Act is limited to discovery in state Uniform Act; however it clarifies that it applies not only to a subpoena issued by a
courts,the District of Columbia, Puerto Rico, the United Statiegil Islands, and ~ clerk of circuit court, but also to a subpoena issued by local counsel.
theterritories [or insular possessions] of the United Stafé committee decided ~ The Wisconsin clerk of circuit court will not create a case file when discovery is
notto extend this Act to include foreign countries including the Canadian provincétiatednor collect a fee. This rule places the obligation of retaining the original sub
The committee felt that international litigation ssificiently different and is gov  poenaand the proof of service on the lawyer initiating the discovArfile will be
ernedby different principles, so that discovery issuethat arena should be governedcreated if a special proceeding is commenced to enforce, quash, or modify-the sub
by a separate act. poena.
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887.24 DEPOSITIONS, OATHS AND AFFIDAVITS Updated 13-14Wis. Stats. 4

. ttSubse(":ttiorﬂ \;vasdetlﬁo mIOdtiﬁEd to subs"Eittute the term “party” in place of the ter@87.26 Depositions outside state. (1) HowTAKEN. Inany
attorney” to extend the rule to pro se parties. s . . . . i

2015 Uniform Comment (Sub. (5)): The Act requires that the discovery per civil aCFIO.n’ pr_oceedlng, or mat.tf.ﬂ which dep_osmons m?"y be
mitted by this section must comply with the laws of the discovery state. The discd@akenwithin this statethe deposition of any witness outside the

ery state has a significant interest in these cases in protectiegidtsnts who become statemay be taken before anyfiokr as provided in 804.03 (1)

non-partywitnesses in an action pending in a foreign jurisdiction from any unreas : f
able or unduly burdensome discovery requesherefore, the committee believes%]r (2) or as prowded in the rules dfe state or country where

thatthe discovery procedure mustthe same as it would be if the case had originalifaken. Depositions outside the state may be taken orailypon

beenfiled in the discovery state. _written questions as provided in this section.
2015Judicial Council Committee Note (Sub. (6)):Paragraph (a) was modified . .
to clarify that every filing in the special proceeding must also be served uarizis (4) CommIsSIONTO TAKE. A commission may issue from any

to the special proceeding, including the witness. A summons is unnecesséty to court of record to take the deposition of amitness outside the

atethe action and service by mail or facsimile is permitted pursuan8@l.14 (2). ; ; ;

Applicationsto enforce a subpoemaust include proof of service of the subpoena o tate after Commen.ceme.m of the action, except as prowded Ins.

thewitness. 04.0150r as provided in s804.02 (1) for any cause that is
Paragrapl(b) isadded to clarify procedural details for resolution of a dispute relafeemedsufiicient by the court, or when required for use on any

ing to discovery under this section. ; : : . :
Paragraplfc) is added to address theard of fees and expenses in adisputerelalr_Ial or hea““g or upon any motion or proceedlng. dbrmmis

ing to discovery under this section. This is consistent with moticcmnipel and for - Sionshall be signed by thederk and sealed and shall be accompa

protectiveorders in discovery disputes under ss. 804.12 (1) (c) and 804.01 (3) (ied by a copy of sub$4). (5), and(6).
Paragrapl{d) is added to clarify the procedure for reviewing a decisiorc€ait y Py i )’ ( )’ ( ) L.
courton a dispute arising in connection with discovery under this article. (5) PROQPRINGCOMMI§SIQN. (am) Cral deposm_ons. 1_. The
20t1f5Unif0rrtn Ct_ommednt (s:m_ (Gf)): The act rr]equires dt_f;;lt anybapplicationfto thepersondesiring a commissioshall prepare a notice of intent to
courtfor a protective ordepr to enforce, quash, or modify a subpoena, or for an ; e : : ;
otherdispute relating to discovery under this Act, must comply with the law of t btaina CommISSI(.)n and state_thle caption (.)f the not]ce of ”.]tent .
discoverystate. Those laws include the discovery statmcedural, evidentiargnd ~ the name of the witness and his or her residence with particularity
conflict of laws rules. Again, the discovery state aasgnificant interest in protect andshall serve a copy of the notice of intent on the opposite party
ing its residents who become non-party witnesses in an action pending in a forej . g
jurisdiction from any unreasonable or unduly burdensome discovery requests, Mh a no_tlce that' at the_ e>_<p|rat|_on ﬁﬂays fror_n the date of the
thisis easily accomplished by requiring that aiiscovery motions must be decided Notice of intent, a commission will be issued directed todbert
underthe laws of the discovery state. This protects the deponent by requiring thabz;lljurisdiction of the residence of the witnessguesting that a
:E)?gf;gc.)ns to the court that directlyexdt the deponent mube made in the discev subpoenfissue from that court compelling theal deposition of
Theterm “modify” a subpoena meansatter the terms of a subpoena, such as ththe witness, and specifying the reasontéiking the same. ittin

date,time, or location of a deposition. — i i i i
Evidentiaryissues that may arise, such as objections based on grounds such astr%es day period the opposite party may file wikie clerk and

vance or privilege, are best decided in the discovery state under the laws of the dise&yveupon the other party objections to the issuance of the com

ery state (including its conflict of laws principles). mission.

Nothingin this act limits any party from applying for appropriate relief in the trial P L .
state Applications to the court thatfatt only the parties to the action can be made ~ 2. At the expiration of the 5 days, and no objection being

in the trial state. For exampleny party can apply for an order in the trial state to bareceivedor sustained, the commission shall issue as provided in
thedeposition of the out—of-state deponent on grounds of relevance, and that m%%r]b (4). At the noticing persos’expense, the commission shall
would be made and ruled on before the deposition subpoena is ever presented tB er /o L T . .
clerk of court in the discovery state. etransmltted to the court of Jurl§dICtI0n of res@em:dhe Wlt:

If a party makes aesponds to an application to enforce, quash, or modify-a suness for issuance of the deposition subpoena in accord with the

poenain the discovery state, the lawyer making or responditigetapplication must ; ieqi ; ;
comply with the discovery state’rules governing lawyers appearing in its courts.rU|es applicable to that courtNo commission shall issue if the

Thisact does not change existing state rules governing out—of-state lawyers appdfness’sresidence is not given as required.
i?cg;eigfitlgvt\:;;urts. (See Model Rule 5.5 and state rules governing the unauthorized praC(bm) Written questions. 1. The person desiring a commission

2015Judicial Council Committee Note (Sub. (8)): This subsection is the same shall prepare a notice of intent to obtain a commission and state
asSection 8 of théJniform Act, except "or filed after” is inserted to improve clarity in the caption of the notice of intent the naméhef withess and

his or her residence with particularignd shall serve a copy of the

887.25 Witnesses sent to other states. (1) Uponpresen noticeof intent on the opposite partyith a notice that, at thexpi
tationto any judge of a court of record indonsinof the certift  rationof 5 days from the date of the notice of intent, a commission
cateof the judge or the clerk of any foreign coofrecord, under will be issued directed to the court of jurisdiction ofrésidence
seal, stating that any person being or residing irsainsin is of the witness, requesting that a subpoena iffssme that court
believedto bea necessary witness in any civil action pending ifompellingthe deposition upowritten questions of the witness,
that court, the judge, if satisfied by such proof as the judge shaddspecifying the reason for taking the sariie notice of intent
requirethat the testimony of the witness is necessary to the triffallbe accompanied hjie questions. Whin the 5—day period,
of the action, shall issue and attach to the certificate a subpogfopposite party may file with the clerk and serve upon the other
commandinghe witness to appear in the court where the actigjarty any objections to the issuanakthe commission and serve
is pending, at the timand place stated therein, or show causfis or hercross—questions; and state the name and residence of any
beforethejudge, at a time and place fixed in the subpoena, wWR¥rsonwhom the opposite party desires to act as an additional
thewitness should not appear as therein commanded. The juggmissionerwho must reside in the county in which the eom

may refuse to issue a subpoena or may vacate the subpoena @f¥ionerfirst named resides, and may serve any objections to the
it is issued, if ilppear that compliance will cause undue hardshigiestionsand any cross-questions.

to the witness. 2. If cross—questions are served, within 3 days after sueh ser

(2) If any person on whom the subpoena has been served, @pd the noticing person may also serve redirect questions on the
to whom has been tendered the sum otdfts for each mile to oppositeparty who maywithin 3 days after such service, serve
betraveled to and from the court, together with the sum of $5 fgfjectionsto such redirect questions.

eachday that his or her attendariseequired, neglects to attend 3. At the expiration of the period undsubds1. and2., and

andtestify at the trial, the person shall be punished as for contempt e X e
of court unless the subpoena is vacated. MPho objection to the issuance of the commission has been

) . . L receivedor sustained the commissishall issue, with the written

(3) This section shall not apply to any action pending in anyestionsgirect, cross and redirect, and all objections, teants
state,territory or country whose laws do not contain provisiongied to the commissioner first named by mail or express at the
similar tothis section, requiring persons within their borders tgxpensa)f themoving party But when any defendant shall not
attegplfo_r thﬁ. purpose of testifying in any civil or crimir@tion  payeappeared and the time for the defendant to plead has expired,
pirilst:)rrlyglrlgtmli Szt?;leé% o 486 no notice is required to be given such defendant, and the cemmis

Cross-reference: For extradition of prisoners as witnessee s976.01and for sionmay lssue.o.n filing the, direct questions as PrO,V'ded in sub.
extraditionof witnesses in criminal actions, se@%6.02 (4). At the noticing persor’expense, the commission shall be
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5 Updated 13-14Wis. Stats. DEPOSITIONS, OATHS AND AFFIDAVITS 887.27

transmittedto the court of jurisdiction of the residerafethe wit  andthe witness shall be entitled to the fees allowed court reporters
nessor issuance of the subpoena in accord wighrules applica unders.814.69 (1)and witnesses for similar service by the law of
ble to that court. N@ommission shall issue if the witnessgsi  this state, or as may be prescribed by the law of the state or country
denceis not given as required. wheretaken.

; icai i istory: Sup. Ct. Ordei67 Wis. 2d 585, 784 (1975),975 c. 2181977c. 187s.
4. Upon issuance of the commission, the noticing person shall's7’  53P: 5 GEEI0T 50,2055 303 SO & 61Sup. Ct. Order
transmitto theofficer taking or transcribing the deposition, byNo.05-06 2008 Wi 32, 305 \. 2d xix; Sup. Ct. Order N68-19 2008 WI 105,

mail or express, the direct, cross, and redirect questions, and3#&Ms. 2d xiii; Sup. Ct. OrdeNo. 09-03, 2010 W1 100, filed 7-27-10f éf-1-11.

objectionsto the questions. . . . 887.27 Depositions, translations of. When the witness is

(c) Before commencement of action. When testimony is ynapleto speak the Englisanguage, the judge of the court from
soughtof a witness outside the state before commencement of@ich the commission issues may appoint some compateht
actionas provided in $04.02 (1)the order issued undeiB814.02  gisinterestegberson to translate, at the expense of the noticing per
(1) (c) shall also include a commission in the form provided byon, the subpoena, rules, adelposition questions and answers, or
sub.(4) of this section. any part thereof as may be necesséigm English into the lan

(6) DuTY OF COMMISSIONER — EXAMINATION AND CROSS- guageused by the witness or vice versa; and the translation shall
EXAMINATION; RECORD. (am) Oral examination. Testimony shall betranscribed and maintained as part of the deposition transcript.

betaken in the manner provided by884.05 (4)to (6). The translator shall append to all translations the transatfir
(bm) Examination by written questions. Testimony shall be davitthat the translator knows English and the language of the wit
takenin the manner provided by 804.06 (2) ness,and that in making such translation the translator carefully

andtruly translated the proceedings from Englisto the wit

ness’'slanguage or from the witnesdanguage into English, and
Mthat the translation is correct. tfanslationunder this paragraph
lIhave the samefett asif all the proceedings were in English,
the circuit court, upon the deposition beinfecéd in ew
ce,may admit the testimony of witnesses learned in the lan
ageof the deposed witness for the purpogeorrecting errors
therein;and, if itshall appear that the first translation was in any

(cm) Certification and service by officer; exhibits; copies;
notice of service. The commissioner first named taking or tra
scribingthe deposition shall have charof and return théeposi
tion, which return shall be in the same form and manner direc
by the commission or as provided by864.05 (7) If either com den
missionershallnot attend at the time and place so fixed, the oth if
may execute the commission with likefesdt as if both were pres
ent, but such commissioner must certify in the rethiat the other respecto incorrect as to mislead the witness, the aoast in its

haddue notice but failed to attend. . __discretion,continue the cause for the further taking of testimony
(7) Fees. The persons who take or transcribe the depositionsiistory: Sup. Ct. OrdemNo. 09-03, 2010 WI 100, filed 7-27-10f.&f-1-11.
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